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EXAMINER'S ANSWER 



This is in response to the appeal brief filed 12/4/2006 appealing from the Office action 
mailed 8/1/2006. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The following are the related appeals, interferences, and judicial proceedings 
known to the examiner, which may be related to, directly affect or be directly affected by 
or have a bearing on the Board's decision in the pending appeal: 

Appeal # 2006-1365, opinion entered 4/27/2006. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 
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(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 



(8) Evidence Relied Upon 

20020132575 KESLING et al. 9-2002 



(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

* A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 



Claims 1-13, and 15-19 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Kesling et al. (US 2002/0132575 A1). 

Kesling et al. discloses a method for purchasing goods and services linked with 
broadcast media (par. 0039 and Figs. 1-3). 

The method comprises receiving at least one broadcast receiver a broadcast 
media including information relating to goods and services that can be purchased by 
persons receiving the media; selectively recording purchase data at the broadcast 
receiver for a good and service that a person purchases relating to the broadcast 
media; sending the purchase data from the broadcast receiver to at least one server; 
receiving the purchase data at the at least one server; and verifying the purchase data 
from the broadcast receiver at the at least one server. 
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Kesling et al. references U.S. application serial number 09461,699 and 
incorporates such application by reference. See Kesling et al. at paragraphs [0007]- 
[0010]. Accordingly, the disclosure of such application forms part of the Kesling et al. 
disclosure as of the date of the incorporation by Kesling et al. 

Kesling et al. builds upon the system and method disclosed by '699. The '699 
disclosure states that "the receiver is adapted to receive an input from the user by which 
the user is able to signal an interest in purchasing a selection of music or data being 
played and/or displayed" ('699 at page 2, last line-page 3, line 2). Accordingly, claims 1, 
9, 12 (as amended to recite "each receiver further selectively receiving a purchase 
request and recording purchase data for goods and services that a person purchases 
relating to the broadcast media" (claim 1 , for example, and similar language in claims 9 
and 12), is anticipated by Kesling et al. 

Regarding claim 3: the purchase data may be transmitted at a predetermined 
location (par. 0043). 

Regarding claims 5 and 6, respectively: Kesling discloses that the broadcast 
media may be an advertisement (information about the purchase of a particular good or 
service) or a song (no information about the purchase of a such song). 

Regarding claims 7 and 8, respectively: the broadcast receiver may comprise 
either a single device (par. 0041) or an "intermediate transfer device" may be 
additionally employed as a purchase selection device (par. 0042). 

Applicant's attention is directed to the Kesling et al. disclosure regarding "low" 
and "high" power wireless transmitters (600 and 700, respectively). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kesling et al. (US 2002/0132575 A1) in view of Official Notice regarding secure 
communication channels. 

Kesling et al. does not disclose a secure communication channel. However, it is 
notoriously well-known to employ secure communication channels when endeavoring to 
conduct transactions of the type disclosed by Kesling. One of ordinary skill in the art 
would have modified the Kesling method to have included sending purchase data via a 
secure channel in order that confidential information relative to the customer or the 
customer's account is not readily intercepted. 
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(10) Response to Argument 
Arguments for claims 1, 9 and 12; 

In response to applicants argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., "at least an identification code" and "further interaction from the person to verify or 
follow through with the purchase") are not recited in the rejected claim(s). Although the 
claims are interpreted in light of the specification, limitations from the specification are 
not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 USPQ2d 1057 (Fed. 
Cir. 1993). The examiner notes, however, that para 0065 and 0090, clearly teach a 
MIN (mobile identification number) and the transferring of same to a server (website), 
the verification at the server having being addressed in the previous office action. 

In regards to applicant's arguments that that the Kesling reference does not 
teach certain aspects of the instant claims. The examiner notes that these issues have 
been sufficiently addresses in the examiner's previous office action and Appeal # 2006- 
1365, where the opinion was entered 4/27/2006. 

Appellant argues the examiner's prima facia case introducing a declaration 
provided by Walter E. Thain. The examiner provided the following response in the 
previous office action. 
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The Submission filed June 23, 2006 

The Declaration of Walter E. Thain, Jr. under 37 CFR 1.132 filed June 23, 2006 
(hereafter: the "Declaration") is insufficient to overcome the rejection of claims 1-13, and 
15-19 based upon 35 USC 102(e) and the rejection of claim 14 based upon 35 USC 
1 03(a) as affirmed by the Board in the "Decision on Appeal" mailed April 26, 2006 
(hereafter: the "Decision"). 

As an initial matter, in the Remarks filed June 23, 2006 (hereafter: the "June 23 
Remarks"), Applicant traverses the rejections of claims 1-19 on the grounds that Kesling 
et al. does not disclose the element of the "purchase request" (June 23 Remarks at 
page 2, second paragraph) and relies upon the Declaration as evidence that "[the 
Kesling et al.] disclosure would not have enabled one of ordinary skill in the art to create 
a broadcast receiver-generated purchase request" (June 23 Remarks at paragraph 
bridging pages 1 and 2). The Declaration is presented in an effort to obviate a failure in 
providing evidence in support of Applicant's argument-previously before the Board-that 
the Kesling et al. reference lacks technical detail and that the disclosure would not have 
enabled one of ordinary skill in the art to create a broadcast receiver-generated 
purchase request. 

As stated by the Board in its Decision: 

"The appellant argues that the only technical detail disclosed by Kesling is that 
the broadcast receiver includes a high power wireless transceiver and can 
function as a conventional text pager flj 0066), and that this disclosure would not 
have enabled one of ordinary skill in the art to create a broadcast receiver- 
generated purchase request (brief, page 7; reply brief, page 2). The appellant 
has not provided evidence in support of that argument, and arguments of counsel 
cannot take the place of evidence. See In re De Blauwe, 736 F.2d 699, 705, 222 
USPQ 191, 196 (Fed. 1984); In re Payne, 606 F.2d 303, 203 USPQ 256 (CCPA 
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1979); In re Greenfield, 571 F.2d 1185, 1189, 197 USPQ 227, 230 (CCPA 1978); 
In re Pearson, 494 F.2d 1399, 1405, 181 USPQ 641, 646 (CCPA 1974). 
Moreover, the similar lack of technical detail in the appellant's specification 
indicates that one of ordinary skill in the art could carry out a radio-generated 
purchase based upon the appellant's disclosure at the time of the appellant's 
invention, that person could do the same given Kesling's disclosure." 



The Examiner notes that Applicant's traversal on the ground that Kesling et al. 
does not disclose the element of the "purchase request" is an issue separate from the 
issue of whether or not the Kesling et al. reference provides an enabling disclosure . 
The Board has taken up these issues separately. The Board undertakes a first analysis 
to determine whether Kesling et al. has disclosed a "purchase request" (Decision at 
page 3, first paragraph) before moving to undertake a second analysis to determine 
whether the Kesling et al. disclosure has enabled one of ordinary skill in the art to create 
a broadcast receiver-generated purchase request (Decision at the paragraph bridging 
pages 3 and 4). 

At this point it is critical that an analysis of the phrase "purchase request" be 

revisited. The Examiner looks to the specification to determine the scope of such 

phrase. A reading of the specification reveals the following: 

"Fig. 3 is a flowchart of the process executing on the broadcast receiver 14 to 
purchase goods or services linked with the received broadcast media. The 
broadcast receiver 14 makes a determination as to whether the user has 
requested to purchase a good or service, as shown at decision 70. If no 
purchase has been indicated at decision 70, then the process reiterates such that 
the broadcast receiver 70 is in a wait state for user input. Otherwise, if the user 
requests to purchase at decision 70 (i.e. pressed button 15), a determination is 
then made as to whether identification data is present in the broadcast data 
stream such that the good or service desired to be purchased can be identified, 
as shown at decision 72. If there is no identification data present at decision 72, 
then an error is output to the user, as shown at step 74, and then process returns 
to decision 70." (paragraph 0026 at page 8). 
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"As long as the broadcast media includes identification data such that the 
broadcast receiver can identify the good or service desired to be purchased, the 
person can simply indicate a desire to purchase, such as pressing button 15, and 
the broadcast receiver 14 will inform the person if the good or service is not 
purchasable using the system 10." (paragraph 0025 at page 7). 

"An example is a data frame at the beginning of a song that the receiver 14 
records so that if the song is selected for purchase during its broadcast, the 
receiver 14 with have the identification data readily available. Thus, upon the 
next song being played, the new frame is loaded, or if no frame is present, the 
receiver does not attempt purchase of the song even if requested." (paragraph 
0022 at page 6). 

"In this embodiment, the receiver 14 includes an indicator button 15 or other 
means so that the person can simply indicate the desire to purchase a good or 
service while that service is advertised in the broadcast media. As an example, if 
a listener hears a song played on the radio, he or she presses the button 15 to 
purchase the album that contains that song. The broadcast receiver 14 will 
inform the person if purchase is not available through an audible and/or visual 
alert after pressing the button 1 5." (paragraph 001 8 at pages 4-5). 



From the passages cited above, it is clear that a "purchase request" is merely an 
indication that a person wishes or desires to initiate a purchase transaction for a good or 
service. A "purchase request" is one step in completing a purchase transaction, but 
does not include within its scope all of the steps identified by Mr. Thain as being 
required in a purchase transaction (see Declaration at item 5). This is clear from the 
specification (particularly the passages cited above) which indicates that a person may 
make a request to purchase a good or service, or otherwise indicate a desire to 
purchase a good or service, yet that request or desire may never lead to a completion of 
a purchase transaction for the good or service (e.g. when no identification data of the 
desired good or service is present, when the broadcast media identification data for the 
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desired good or service is unidentifiable, when no data frame for the desired good or 
service is loaded, or when purchase of the desired good or service is not available). 

With the scope of the phrase "purchase request" in mind, and returning to the 
Declaration, the Examiner notes that none of the statements of Mr. Thain, Jr. support 
Applicant's argument that the element of the "purchase request" is not disclosed by 
Kesling et al. To the contrary, the Declaration supports the conclusion of the Board: 
that the element of the "purchase request" is, indeed, disclosed. To this end, Mr. Thain, 
Jr. states that "[considering the eight steps of a typical electronic purchase transaction, 
one sees that when a listener (buyer) presses button 1220 in radio 20, the system as 
described by Kesling can readily perform steps 1, 2, 3, and 4 immediately" (Declaration 
at item 14). A review of steps 1 , 2, 3, and 4 at item 5 of the Declaration reveals an 
activity considered to be fully analogous to the "purchase request" described in the 
instant specification. Step "i" at item 5 identifies the activity of a buyer indicating to a 
seller that he wishes to start a purchase transaction. In the parlance of the instant 
application, this activity translates to "a person indicating a wish or a desire to initiate a 
purchase transaction for a good or service" or otherwise making a "purchase request" 
for a good or service. Accordingly, the Examiner is not persuaded by either argument 
or evidence that Kesling et al. fails to disclose the element of the "purchase request". 

With the scope of the phrase "purchase request" in mind, and again returning to 
the Declaration, the Examiner notes that the Declaration is not effective in supporting 
Applicant's argument that the disclosure of Kesling would not have enabled one of 



Application/Control Number: 10/672,133 Page 10 

Art Unit: 3625 

ordinary skill in the art to create a broadcast receiver-generated purchase request (the 
argument presented before the Board and again in the June 23 Remarks). Although the 
Declaration presents evidence in support of a proposition that "pressing button 1220 
does not enable a complete purchase transaction in the system described by Kesling, 
such evidence fails to support a conclusion that the Kesling et al. disclosure would not 
have enabled one of ordinary skill in the art to create a broadcast receiver-generated 
purchase request . Mr. Thain, Jr. states that "one sees that when a listener (buyer) 
presses button 1220 in radio 20, the system as described by Kesling can readily 
perform steps 1, 2, 3, and 4 immediately" (Declaration at item 14). Mr. Thain, Jr. also 
states that such steps are typical in a retail store purchase transaction and that the 
same steps are required in an electronic purchase transaction (Declaration at item 5). 
There is no apparent contention by Mr. Thain, Jr. that the Kesling et al. disclosure is not 
enabling for one of ordinary skill in the art to create a broadcast receiver-generated 
purchase request (i.e. a step identified above as being analogous to step T in item 5). 

Further, a comparison of the Kesling et al. disclosure and the disclosure of the 
instant invention reveals a similar level of technical detail between the disclosures. 
Such similar level of technical detail supports a finding that the Kesling et al disclosure 
enables one of ordinary skill in the art to create a broadcast receiver-generated 
purchase request in a manner not unlike the instant disclosure. Accordingly, it can be 
assumed that anyone desiring to carry out the creation of a broadcast receiver- 
generated purchase request would know the of the equipment and techniques to be 
used. In re Epstein, 31 USPQ2d 1817 (CAFC 1994). 
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Finally, it is noted that the Declaration moves beyond the scope of the phrase 
"purchase request" in order to support a conclusion that "pressing button 1220 does not 
enable a complete purchase transaction in the system described by Kesling". Initially, it 
is observed that this conclusion is prefaced on the proposition that the Kesling et al. 
invention (versus the Kesling disclosure ) lacks utility (versus lacks enablement ) for the 
purpose of completing a purchase transaction . The Examiner acknowledges that the 
issues related to utility and enablement often become commingled, however, in the 
instant case the Declaration is presented in order to support the argument that the 
Kesling et al. disclosure would not have enabled one of ordinary skill in the art to create 
a broadcast receiver-generated purchase request , not that the Kesling et al. invention 
lacks utility in providing a completed purchase transaction . Even so, consideration has 
been given to the statements of Mr. Thain, Jr. which represent that "[a]n electronic 
communication system itself, including the one described in Kesling, is not capable of 
the high-level processing needed to facilitate complex actions such as processing the 
payment information exchanged in a purchase transaction". Such representation, 
absent any objective evidence that the invention of Kesling lacks actual utility in 
operating as disclosed, is not persuasive. Accordingly, there is no persuasive reason to 
believe that the Kesling et al. disclosure is not enabling due to a description of an 
invention that is not capable of operating as disclosed. Moreover, the Board has stated 
that not only is the Kesling et al. disclosure enabling for the purposes of creating a 
broadcast receiver-generated purchase reouest . but further that the Kesling et al. 
disclosure is enabling for the purposes of providing the technical detail necessary for 
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one of ordinary skill in the art to actually carry out a radio-generated purchase (Decision 
at paragraph bridging pages 3 and 4). There is nothing in the Declaration that offers 
evidence that one of ordinary skill in the art would not have known of the equipment and 
techniques to be used in carrying out the invention of Kesling et al. 

The Submission filed July 13, 2006 

The Remarks filed July 13, 2006 (hereafter: the "July 13 Remarks") are not 
persuasive. 

Applicant remarks that "[The] addition of the back-end purchasing system [of the 
Napster® music download service to pay for and download songs to the receiver] 
supports Applicant's continued argument that the primary reference used to reject the 
present application, Kesling, et al. (US Publication No. 2002/0132575), does not enable 
a 'purchase request' as is claimed in the present application" (July 13 Remarks at page 
1 ). Applicant further remarks that "Kesling is assigned to 'XM Satellite Radio'" that "the 
Pioneer Inno described in the User Guide is similar to the type of satellite receiver 
described by Kesling" (July 13 Remarks at page 2). Applicant concludes that "[t]he 
Users Guide shows that Dr. Thain is correct; a back end purchasing system must be 
added to a device such as one specified in Kesling in order to complete a purchase 
transaction" (July 13 Remarks at page 2) and that "[t]he User Guide clearly illustrates 
that the stand-alone satellite receiver of Kesling must have further modification in order 
to complete a purchase transaction, in direct support of this assertion by Dr. Thain, and 
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the receiver in Kesling therefore is not enabled for a 'purchase request 1 as asserted by 
the Patent Office" (July 13, 2006). 

The Examiner first notes that the July 1 3 Remarks rely upon an analysis of a 
supposed specific configuration used by "XM Satellite Radio" (e.g. one which employs a 
portable "Pioneer Inno" device for receiving "XM Satellite Radio" and the Napster® 
music download service to pay for and download songs to the receiver) which Applicant 
correlates to the invention disclosed by Kesling et al. Applicant's analysis concludes, 
apparently, that since this specific configuration was identified in a User Guide 
published only as of 2006, and that since this specific configuration is not disclosed by 
the Kesling et al. reference, then the Kesling et al. reference necessarily lacks 
enablement for a "purchase request". 

The Examiner believes that there is nothing presented in the July 13 Remarks 
which demonstrate that the Kesling et al. reference is not enabling for a "purchase 
request". Again, the Examiner interpretation of the phrase "purchase request" should 
be noted above. Moreover, enablement does not require that a reference contemplate 
or foresee every conceivable configuration which may result from an actual reduction to 
practice of the disclosed invention. It is merely necessary that the public was in 
possession of the claimed invention before the date of invention. "Such possession is 
effected if one of ordinary skill in the art could have combined the publication's 
description of the invention with his [or her] own knowledge to make the claimed 
invention." In re Donohue, 766 F.2d 531, 226 USPQ 619 (Fed.Cir. 1985). Again, in the 
instant case, the Board has stated that not only is the Kesling et al. disclosure enabling 
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for the purposes of creating a broadcast receiver-generated purchase request , but 
further that the Kesling et al. disclosure is enabling for the purposes of providing the 
technical detail necessary for one of ordinary skill in the art to actually carry out a radio- 
generated purchase (Decision at paragraph bridging pages 3 and 4). There is nothing 
in the Declaration or in the Submission filed July 13, 2006 that offers evidence that one 
of ordinary skill in the art would not have known of the equipment and techniques to be 
used in carrying out the invention of Kesling et al. or that one of ordinary skill in the art 
was not in possession of the claimed invention before the date of invention to the 
degree that the skilled artisan could not have combined the description of the Kesling et 
al. invention with his or her own knowledge to make the claimed invention. 

Separate argument of claim 8; 

Appellant argues that Kesling does not teach "wherein each broadcast receiver is 
comprised of at least two devices, to include a broadcast media receiver and a 
purchase selector device". Appellant agrees that Kesling teaches both a purchase 
selector device and broadcast receiver device (page 12 of appeal brief para 3) and 
seems to be arguing that the devises need to be separate. In response to applicant's 
argument that the references fail to show certain features of applicant's invention, it is 
noted that the features upon which applicant relies (i.e., devices are separate) is not 
recited in the rejected claim(s). Although the claims are interpreted in light of the 
specification, limitations from the specification are not read into the claims. See In re 
Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 
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Separate argument of claim 13; 

Appellant argues that the examiner has not explained where the steps of claim 
13 are described in Kesling and therefore the rejection is improper. The examiner 
disagrees and directs the applicant's attention to MPEP [706 R5], 37 CFR 1.104(2) 
which states "when a reference is complex or shows or describes inventions other than 
that claimed by the applicant, the particular part relied on must be designated as nearly 
as practicable. The examiner contends that since the reference is not complex nor 
describes inventions other than that claimed by the applicant the rejection is proper. 

Applicant's arguments fail to comply with 37 CFR 1 .1 1 1(b) because they amount 
to a general allegation that the claims define a patentable invention without specifically 
pointing out how the language of the claims patentably distinguishes them from the 
references. 

In the interest of compact prosecution the examiner provides the following to 
identify where in Kesling the featues are located: claim 13 recites "wherein: the step of 
sending the purchase data is sending the purchase data to a plurality of servers; and 
further comprising the step of storing the purchase data of one of the servers; and 
wherein the step of verifying the purchase data occurs at a different server." First 
applicant indicates in para 0017 of PG Pub 20050071240 that item 34 is a "second 
computer 34 or other mobile communication devices such as PDAs, cellular telephones, 
and personal computers, to purchase goods and services advertised within the 
broadcast media". Understanding this definition of item 34, Kesling clearly teaches a 
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second computer and server being interconnected where a computer or PDA or cell 
phone communicates stored information to a website (second server) which verifies that 
a purchase occurred (Para 0040-0042). 

II. Rejection of claim 14 

Applicant did not present a separate argument for claim 14. 
(11) Related Proceeding(s) Appendix 

Copies of the court or Board decision(s) identified in the Related Appeals and 
Interferences section of this examiner's answer are provided herein. 



For the above reasons, it is believed that the rejections should be sustained. 
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Respectfully submitted, 



Mark Fadok 
Primary Examiner 
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Appeals Specialist 
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ON BRIEF 



Before OWENS, BAHR, and NAPPI, Administrative Patent Judges. 
OWENS, Administrative Patent Judge. 

DECISION ON APPEAL 
This appeal is from a rejection of claims 1-19, which are 
all of the pending claims. 

THE INVENTION 

The appellant claims a system and method for purchasing 
goods and services using a broadcast receiver. Claim 1 is 
illustrative: 

1. A system for purchasing goods and services linked with 
broadcast media, comprising: 
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one or more broadcast receivers that receive a broadcast 
media including information relating to goods and services that 
can be purchased by persons receiving the media, the receiver 
further selectively recording the purchase data for goods and 
services that a person purchases relating to the broadcast media; 
and 

one or more servers that selectively receive and verify 
purchase data sent from the one or more receivers . 

THE REFERENCE 

Kesling et al . (Kesling) 2002/0132575 Sep. 19, 2002 

THE REJECTION 

The claims stand rejected as follows: claims 1-13 and 15-19 
under 35 U.S.C. § 102(e) as anticipated by Kesling, and claim 14 
under 35 U.S.C. § 103 as obvious over Kesling in view of official 
notice. 

OPINION 

We affirm the aforementioned rejections. 

Kesling discloses systems and methods for facilitating 
mobile commerce (2 0011) . If a radio listener wants to purchase 
a product that has just been advertised, the listener can press a 
select button (1220) to receive further information regarding the 
product such as price and availability, and *[t]he listener might 
even complete the transaction using radio 20, which, since it 
includes the high power wireless transceiver, can function as a 
conventional text pager" (3[ 0066). u [D]uring the airing of a 
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vitamin advertisement, users would push select button 1220 to 
purchase the vitamin product.... After select button 1220 is 
pushed, the system administrator would immediately receive the 
user's order through a wireless network" (SI 0090) . 

The appellant argues that "the broadcast receiver of 
Kesling, et al . , discloses at most an 'informational request,' 
and not a "purchase request' as claimed the [sic] present 
invention" (brief, page 5), and that "the most reasonable 
interpretation of the term 'transaction' in this passage of 
Kesling, et al . [i.e., 1 [t]he listener might even complete the 
transaction using radio 20, which, since it includes the high 
power wireless transceiver, can function as a conventional text 
pager' (SI 0066)], appears to be that the transaction of the 
listener obtaining further information can be completed. through 
the text messaging of the wireless transceiver" (brief, page 6). 
Kesling 's disclosure that "during the airing of a vitamin 
advertisement, users would push select button 1220 to purchase 
the vitamin product" (SI 0090) indicates that the transaction 
referred to by Kesling is a purchase. 

The appellant argues that the only technical detail 
disclosed by Kesling is that the broadcast receiver includes a 
high power wireless transceiver and can function as a 
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conventional text pager (5 0066), and that this disclosure would 
not have enabled one of ordinary skill in the art to create a 
broadcast receiver-generated purchase request (brief, page 7; 
reply brief, page 2) . The appellant has not provided evidence in 
support of that argument, and arguments of counsel cannot take 
the place of evidence. See In re De Blauwe, 736 F.2d 699, 705, 
222 USPQ 191, 196 (Fed. Cir. 1984); In re Payne, 606 F.2d 303, 
315, 203 USPQ 245, 256 (CCPA 1979); In re Greenfield, 571 F.2d 
1185, 1189, 197 USPQ 227, 230 (CCPA 1978); In re Pearson, 494 
F.2d 1399, 1405, 181 USPQ 641, 646 (CCPA 1974). Moreover, the 
similar lack of technical detail in the appellant's specification 
indicates that if one of ordinary skill in the art could carry 
out a radio-generated purchase based upon the appellant's 
disclosure at the time of the appellant's invention, that person 
could do the same given Kesling's disclosure. 

For the above reasons we are not convinced of reversible 
error in the examiner's rejections. 
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DECISION 



The rejections of claims 1-13 and 15-19 under 
35 U.S. C. § 102(e) over Kesling, and claim 14 under 
35 U.S.C. § 103 over Kesling in view of official notice, are 
affirmed. 

No time period for taking any subsequent action in 
connection with this appeal may be extended under 37 CFR 
§ 1.136(a) . 



AFFIRMED 
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